
Minutes of the Regular meeting of the

Board of Adjustment

Tuesday, January 26, 2010
1:00 p.m.

Chairman Webber called the meeting to order at 1:08 p.m. Mr. Kilby was sworn in prior to the start of the meeting.
ROLL CALL

Present:
Stephen Webber, Chairman

Bob Cameron

Peggy Dahle, Alternate

John Kilby

Werner Maringer

Nancy McNary

Vicki Smith, Alternate



Wayne Hyatt, Council Liaison

Also Present:
Clint Calhoun, Environmental Management Officer



Mike Egan, Community Development Attorney

Sheila Spicer, Zoning Administrator, Recording Secretary

Absent:
Robert Gibbons, Alternate

APPROVAL OF THE AGENDA

Ms. McNary made a motion to approve the agenda. Mr. Cameron seconded the motion and all were in favor.

APPROVAL OF THE MINUTES

Mr. Cameron made a motion seconded by Ms. McNary to approve the minutes of the December 22, 2009 meeting as presented. The motion passed unanimously.
NEW BUSINESS

(A) Regular Election of Officers

Mr. Maringer nominated Mr. Webber to serve as chairman of the board. There were no other nominations, and Mr. Webber was elected chairman by a unanimous vote.
Ms. McNary nominated Mr. Maringer to serve as vice-chairman of the board. There were no other nominations, and Mr. Maringer was elected vice-chairman by a unanimous vote.

HEARINGS

(A) ZV-2010001, a request from Vincent Wiegman, agent for Richard and Patricia Glassen, for a variance from the requirements of section 92.040 of the Zoning Regulations for the minimum lot width of 100 feet to a width of 56.8125 feet for a variance of 43.1875 feet, a variance from the minimum side yard setback of 12 feet to a setback of 3 feet 2 inches for a variance of 8 feet 10 inches, and a variance from section 92.040 the minimum front (street) yard setback as already reduced by section 92.131 to 12 feet 14 inches for an additional exception of 5 feet 1 inch. The property (Tax PIN 231312) is located at 231 Sunset Cove Road, Lake Lure, North Carolina. 

Mr. Calhoun, Ms. Spicer, Mr. Wiegman, Ms. Glassen, and neighboring property owner Donald Hinton were sworn in.
Ms. McNary mentioned that she lives five houses away from Mr. and Ms. Glassen, but she does not feel this will pose any problems in her hearing the case. Chairman Webber asked the applicant if there was any opposition to Ms. McNary remaining seated for this hearing. Mr. Wiegman and Ms. Glassen both stated they had no objections. 

Chairman Webber reported that he and Mr. Kilby viewed the property together prior to the meeting and after receiving the Board’s packets containing information about the case due to the fact that this is Mr. Kilby’s first hearing. He and Mr. Kilby both stated they have not reached any conclusions about the case. The applicants again stated they have no objections to the currently seated members of the Board remaining seated for the hearing.

Ms. Spicer testified that Mr. Wiegman had submitted an application for a certificate of zoning compliance to remove the existing, nonconforming structure located on the property and replace it with a new structure. She stated she has denied the permit due to the fact that section 92.101 (D)(2) of the Zoning Regulations states, “Should such non-conforming structure or non-conforming portion of a structure be destroyed by any means other than voluntary removal, it may be reconstructed to the same configuration including density, height, area, setbacks, parking, and the like, as existed prior to destruction.” Since this would be voluntary removal, anything reconstructed would need to either comply with the current regulations or receive a variance prior to construction. The location of the structure does not meet the minimum lot width at the building site requirements of the regulations, nor does the proposed reconstruction meet the minimum street front yard or side yard setback requirements. 
Chairman Webber pointed out a discrepancy between the notice read at the beginning of the hearing and the application for the street front yard setback. It was determined that the application is correct; the request is for a 5.01 feet variance from the street front yard setback. Ms. McNary asked about the proposed upper and lower decks shown on the lakefront side of the house. She questioned whether the lower deck would be considered a covered porch and therefore counted in the building footprint. Ms. Spicer stated it still could not be located in the setbacks without a variance whether it is considered covered or not. Mr. Wiegman stated it would not be considered a roofed porch because the upper deck does not protect it from the elements. 

Mr. Wiegman addressed the Board and stated the decision to rebuild in the same footprint was based largely on the desire to not disturb the site any more than necessary. He pointed out that the footprint of the existing house is located partially in the trout buffer and the Glassen’s do not wish to disturb any more of the buffer area. The plans also include the addition of an off-street parking area, which does not currently exist. He stated neighboring property owners have upgraded their residences, and the Glassen’s would like to do the same.  

There was a brief discussion on whether the existing shed is included in the existing footprint and is now planned to be included in the footprint of the new construction. Mr. Wiegman confirmed that it is included in the footprint of the new structure. 
Mr. Maringer asked if the roof overhangs will extend beyond the foundation. Mr. Wiegman stated the overhangs will not extend beyond the footings of the new structure. Mr. Cameron pointed out the drawings included that verify this. Responding to a question from Mr. Kilby, Mr. Wiegman assured the Board that the proposed structure will be located in the exact location as shown on the plans. 
There was a brief discussion on the current street front yard exception due to the location of the existing structures located on either side of the dwelling. Mr. Wiegman pointed out the measurements on the site plan that show the distances from the existing buildings on either side to the centerline of the street. Ms. McNary questioned the exception being measured from the carport on the neighbor’s property. Ms. Spicer pointed out that the Zoning Regulations use carports as an example of buildings, and allows the exception if existing buildings on either side of the proposed structure are less than the required minimum setback. Mr. Webber and Ms. McNary also enquired as to whether the carport was a permitted structure. Ms. Spicer stated she has no evidence indicating it was not a permitted structure. 
Chairman Webber pointed out that the variance application mentions cracks in the existing foundation, substandard construction in the house and deck, preserving the vegetation and existing character of the property, and removal of the septic system as reasons for the request. He asked what the wastewater plans for the new structure are. Mr. Wiegman responded that the Glassen’s plan to connect to the town sewer system by way of a shared private line on a neighboring property. He stated an agreement was pusued to connect to this existing line. Ms. Spicer pointed out that she has not received any documentation concerning this agreement at this time. She stated even if the variance is granted today, there are still requirements that need to be met before a certificate of zoning compliance can be issued. Ms. Spicer listed documentation of permission to use the community well, documentation of approval to connect to the town sewer, as well as a geotechnical engineer’s analysis for construction on a steep slope as items that have yet to be submitted. Chairman Webber questioned the need for permission to use the community well since the current structure is connected to this well. Ms. Spicer responded that two of the neighbors have contacted her and raised concerns that the Glassen’s do not have legal permission to connect to this well. Discussing the sewer connection again, Mr. Wiegman stated an easement to cross a neighbor’s property with the sewer line will also have to be obtained.   Mr. Maringer asked Mr. Spicer how long it will take to receive all of the necessary documentation prior to issuance of the certificate of zoning compliance. Ms. Spicer stated it would depend on how quickly the applicants are able to obtain the required approvals. Mr. Wiegman stated that a geotechnical engineer has been hired and the owners are working on the sewer arrangements. Mr. Maringer reminded that there is a limited amount of time to begin construction once a variance is granted. Mr. Wiegman stated he is aware of that.

Chairman Webber asked if the cracks in the existing foundation could be repaired. Mr. Wiegman stated they probably could; however, there are other factors that are driving the need to remove the existing dwelling. According to Mr. Wiegman, the house does not meet current building code standards and the cost of repairs would be significant. 

Ms. McNary asked how much higher the proposed roof will be than the existing one. Mr. Wiegman responded it would be approximately nine feet taller. Ms. McNary stated she believes this was the first house built on Sunset Cove Road and pointed out that all other property owners were aware of the location of the existing footprint when they purchased their property. Mr. Maringer asked what the average height of the completed structure will be. Ms. Spicer stated the plans indicate the completed height will be thirty feet as measured from the average finished grade. 

Mr. Hinton addressed the Board and stated he is in favor of the Glassen’s request. He testified he is probably the neighbor the Glassen’s need an easement from to run the new sewer line and assured the Board he would grant the easement. 

Mr. Wiegman asked if a waiver of liability could be used instead of sewer approval prior to issuing the certificate of zoning compliance. Ms. Spicer responded that the waiver of liability option was added to the regulations while the town was under a special order by consent issued by the state for sewer options. She stated the town is no longer under any state restrictions but the waiver option was never removed from the regulations. Ms. Spicer stated she would guess the option is still available. She then asked what the Glassen’s wastewater plans are if they are unable to connect to the town sewer. Mr. Wiegman stated the Glassen’s would probably decide not to go forward with the reconstruction plans if they are unable to connect to the town sewer system. He stated he doubts Rutherford County Environmental Health would grant approval to install a new septic system on this portion of the lot due to its location and size. Ms. Spicer pointed out that, if the variance request is approved, any change in the plans to connect to the town sewer system would constitute a significant change and would require approval by the Board of Adjustment. 
Chairman Webber asked if there was any response from the adjoining property owners. Ms. Spicer stated only one return receipt had been received from the three certified letters mailed. She stated the only other contacts had been from two neighbors questioning the use of the community well and expressing concerns about the age of the well and the water lines running from the well to the Glassen’s residence.

Mr. Cameron asked if Mr. Calhoun has any concerns about the Glassen’s plans. Mr. Calhoun stated he did not. There was no other testimony, so Chairman Webber closed the public hearing.

During discussion, Ms. McNary stated she was still uncomfortable with the fact that the existing shed closest to the street is being counted in the existing footprint of the structure. Chairman Webber pointed out that, while the roof of this portion may be higher on the proposed structure, it will not be located any closer to the road and therefore does not increase the nonconformity in his opinion. There was no further discussion.

Mr. Maringer moved, with regard to case number ZV-2010001 for a variance from section 92.040 of the Zoning Regulations, that the Board find (a) owing to special conditions, a literal enforcement of the provisions of the regulations will result in practical difficulty or unnecessary hardship, (b) in the granting of the variance the spirit of the Zoning Regulations shall be observed, the public safety and welfare secured, and substantial justice done, and (c) the conditions specified in section 92.085(C)(1) exist. Accordingly, he further moved the Board to grant the requested variance in accordance with and only to the extent represented in the application. Mr. Cameron seconded the motion and all were in favor. 

Chairman Webber stated that variance request ZV-2010001 has been approved to the extent presented in the application and directed the applicants to contact Ms. Spicer concerning the certificate of zoning compliance.   
(B) ZV-2010002, a request from Rob and Mary Ann Peffer for a variance from section 92.040 of the Zoning Regulations for the minimum lot area of 10,000 square feet to an area of 5983 square feet for a variance of 4017 square feet and a variance from the minimum side yard setback of 12 feet to a setback of 5.9 feet for a variance of 6.1 feet. The property (Tax PIN 1628824) is located at 180/184 Ridge Road, Lake Lure, NC 28746. 

Mr. Egan reported to the Board that staff has realized Mr. & Ms. Peffer’s property would require a variance for the minimum shoreline length as well. He advised the Board that this would require additional public notices and stated the hearing should be held at a later date. 
OLD BUSINESS

None

ADJOURNMENT

Mr. Maringer made a motion seconded by Ms. McNary to adjourn the meeting. All were in favor. 

The meeting was adjourned at 2:15 p.m. The next regular meeting is scheduled for Tuesday, February 23, 2010 at 1:00 p.m. 
ATTEST:






__________________________________________






Stephen M. Webber, Chairman

__________________________________________

Sheila Spicer, Recording Secretary
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